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ENGROSSED SUBSTI TUTE HOUSE BI LL 1678

Passed Legislature - 1997 Regul ar Session
St ate of WAshi ngt on 55th Legislature 1997 Regul ar Sessi on

By House Commttee on Financial Institutions & Insurance (originally
sponsored by Representatives L. Thomas, Smth, Wlfe, Sullivan and
Zel | i nsky)

Read first tine 02/19/97.

AN ACT Relating to standards for |icensing nortgage brokers;
anmending RCW 19. 146. 010, 19. 146. 020, 19. 146. 0201, 19. 146. 030,
19. 146. 050, 19. 146. 060, 19. 146. 080, 19. 146. 200, 19. 146. 205, 19. 146. 210,
19. 146. 215, 19. 146. 220, 19. 146. 228, 19. 146. 235, 19. 146. 240, 19. 146. 245,
19. 146. 250, 19.146.260, 19.146.265, and 19.146.280; adding a new
section to chapter 82.04 RCW and repealing RCW 19. 146. 090.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW19.146.010 and 1994 ¢ 33 s 3 are each anended to read
as follows:

Unl ess the context clearly requires otherwi se, the definitions in
this section apply throughout this chapter.

(1) "Affiliate" neans any person who directly or indirectly through
one or nore internediaries, controls, or is controlled by, or is under
common control w th another person.

(2) "Borrower" means any person who consults with or retains a
nortgage broker or loan originator in an effort to obtain or seek
advice or informati on on obtaining or applying to obtain a residenti al
nortgage loan for hinself, herself, or persons including hinself or
hersel f, regardl ess of whether the person actually obtains such a | oan.
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(3) "Conputer |oan ((er+ginrati+en)) information systens” or "((€LO))
CLlI systent neans the real estate nortgage financing informtion system

defined by rule of the director.

(4) "Departnent"” neans the departnent of financial institutions.

(5) "Designated broker" neans a natural person designated by the
applicant for a license or licensee who neets the experience,
educat i on, and exam nation requi renments set forth in RCW
19. 146.210(1) (e).

(6) "Director” neans the director of financial institutions.

((66)y)) (7). "Enployee" neans an individual who has an enpl oynent
relati onshi p acknowl edged by both the enpl oyee and the |icensee, and
the individual is treated as an enpl oyee by the |icensee for purposes
of conpliance with federal inconme tax |aws.

((A)) (8) "lIndependent contractor"™ or "person who independently
contracts" neans any person that expressly or inpliedly contracts to
perform nort gage brokering services for another and that with respect
toits manner or neans of performng the services i s not subject to the
other’s right of control, and that is not treated as an enpl oyee by the
ot her for purposes of conpliance wth federal incone tax |aws.

((€8))) (9) "Investigation" neans an exam nation undertaken for the
purpose of detection of violations of this chapter or securing
information lawfully required under this chapter

(10) "Loan originator" nmeans a person enployed, either directly or
indirectly, or retained as an independent contractor by a person
required to be licensed as a nortgage broker, or a natural person who
represents a person required to be licensed as a nortgage broker, in
the performance of any act specified in subsection ((38))) (12) of
this section.

((69Y)) (11) "Lock-in agreenent” means an agreenent with a borrower
made by a nortgage broker or loan originator, in which the nortgage
broker or | oan originator agrees that, for a period of time, a specific
interest rate or other financing terms will be the rate or terns at
which it will nmake a | oan available to that borrower.

((28)y)) (12) "Mortgage broker"™ neans any person who for
conpensation or gain, or in the expectation of conpensation or gain (a)
makes a residential nortgage | oan or assists a person in obtaining or
applying to obtain a residential nortgage |oan or (b) holds hinself or
hersel f out as being able to nake a residential nortgage | oan or assi st

ESHB 1678. SL p. 2
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a person in obtaining or applying to obtain a residential nortgage
| oan.

(((xH)) (13) "Person”" neans a natural person, corporation,
conpany, limted liability corporation, partnership, or association.

((+2))) (14) "Residential nortgage | oan" neans any loan primarily
for personal, famly, or househol d use secured by a nortgage or deed of
trust on residential real estate upon which is constructed or intended
to be constructed a single famly dwelling or multiple famly dwelling
of four or less units.

((££3))) (15) "Third-party provider" means any person other than a
nmort gage broker or |ender who provides goods or services to the
nort gage broker in connection wth the preparation of the borrower’s
| oan and includes, but is not limted to, credit reporting agencies,
title conpani es, appraisers, structural and pest inspectors, or escrow
conpani es.

Sec. 2. RCW19. 146. 020 and 1994 ¢ 33 s 5 are each anended to read
as follows:

(1) Except as provided under subsections (2) and (3) of this
section, the followi ng are exenpt fromall provisions of this chapter:

(a) Any person doi ng business under the | aws of ((this)) the state
of WAshington or the United States relating to commerci al banks, bank

hol di ng conpani es, savings banks, trust conpanies, savings and | oan
associations, credit unions, consunmer |oan conpanies, insurance
conpanies, or real estate investnent trusts as defined in 26 US.C
Sec. 856 and the affiliates, subsidiaries, and service corporations
t her eof ;

(b) An attorney licensed to practice lawin this state who i s not
princi pally engaged i n t he busi ness of negotiating residential nortgage
| oans when such attorney renders services in the course of his or her
practice as an attorney,;

(c) Any person doing any act under order of any court, except for
a person subject to an injunction to conply with any provision of this
chapter or any order of the director issued under this chapter;

(d) Any person nmaking or acquiring a residential nortgage | oan
solely with his or her own funds for his or her own i nvestnent w thout
intending to resell the residential nortgage | oans;

(e) Areal estate broker or sal esperson |icensed by the state who
obtains financing for a real estate transaction involving a bona fide

p. 3 ESHB 1678. SL
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sale of real estate in the performance of his or her duties as a real
estate broker and who receives only the customary real estate broker’s
or sal esperson’s conm ssion in connection with the transaction;

(f) Any nortgage broker approved and subject to auditing by the

federal national nortgage association((;—the—gevernrent—national-

rortgage—assoetation;-)) or the federal home | oan nortgage corporation;
(g) The United States of Anerica, the state of Washington, any

other state, and any Wshington city, county, or other political
subdi vi si on, and any agency, division, or corporate instrunentality of
any of the entities in this subsection (1)(g); and

(h) A real estate broker who provides only information regarding
rates, ternms, and |l enders in connection wth a ((€©)) CLI system who
receives a fee for providing such information, who conforns to all
rules of the director with respect to the providing of such service,
and who di scloses on a form approved by the director that to obtain a
| oan the borrower nmust deal directly with a nortgage broker or | ender.
However, a real estate broker shall not be exenpt if he or she does any
of the follow ng:

(1) Holds hinself or herself out as able to obtain a loan froma
| ender;

(1i) Accepts a loan application, or submts a | oan application to
a | ender;

(1i1) Accepts any deposit for third-party services or any | oan fees
froma borrower, whether such fees are paid before, upon, or after the
cl osing of the |oan;

(tv) Negotiates rates or terns with a l|lender on behalf of a
borrower; or

(v) Provides the disclosure required by RCW 19. 146. 030(1).

(2) Those persons ot herwi se exenpt under subsection (1)(d) or (f)
of this section nust conply with RCW 19. 146. 0201 and shal |l be subject
to the director’s authority to issue a cease and desist order for any
viol ation of RCW 19. 146. 0201 and shall be subject to the director’s
authority to obtain and revi ew books and records that are relevant to
any allegation of such a violation.

(3) Any person otherw se exenpted fromthe |icensing provisions of
this chapter may voluntarily submt an application to the director for
a nortgage broker’s license. The director shall review such
application and nay grant or deny licenses to such applicants upon the

ESHB 1678. SL p. 4
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same grounds and with the sane fees as nmay be applicable to persons
required to be licensed under this chapter.

(a) Upon receipt of a license under this subsection, such an
applicant is required to continue to naintain a valid license, is
subject to all provisions of this chapter, and has no further right to
claimexenption fromthe provisions of this chapter except as provided
in (b) of this subsection.

(b) Any licensee under this subsection who would otherw se be
exenpted fromthe requirenments of |icensing by RCW19. 146. 020 may apply
tothe director for exenption fromlicensing. The director shall adopt
rules for review ng such applications and shall grant exenptions from
licensing to applications which are consistent with those rules and
consistent wwth the other provisions of this chapter.

Sec. 3. RCW19.146. 0201 and 1994 ¢ 33 s 6 are each anended to read
as follows:

It is ((unlawiul)) a violation of this chapter for a |oan
originator, nortgage broker required to be |icensed under this chapter,
or nortgage broker otherwi se exenpted from this chapter under RCW
19. 146. 020(1) (d) or (f) in connection with a residential nortgage | oan
to:

(1) Directly or indirectly enploy any schene, device, or artifice
to defraud or m sl ead borrowers or |lenders or to defraud any person;

(2) Engage in any unfair or deceptive practice toward any person;

(3) Obtain property by fraud or m srepresentation;

(4) Solicit or enter into a contract with a borrower that provides
in substance that the nortgage broker may earn a fee or conm ssion
through the nortgage broker’s "best efforts" to obtain a |oan even
t hough no loan is actually obtained for the borrower;

(5 Solicit, advertise, or enter into a contract for specific
interest rates, points, or other financing terns unless the terns are
actually available at the tinme of soliciting, advertising, or
contracting froma person exenpt fromlicensi ng under RCW19. 146. 020( 1)
(f) or (g) or a lender with whom the nortgage broker maintains a
written correspondent or | oan brokerage agreenent under RCW19. 146. 040;

(6) Fai | to make disclosures to loan applicants and
noni nstitutional investors as required by RCW19. 146. 030 and any ot her
applicable state or federal |aw,

p. 5 ESHB 1678. SL
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(7) Make, in any manner, any false or deceptive statenent or
representation with regard to the rates, points, or other financing
terms or conditions for a residential nortgage | oan or engage in bait
and switch adverti sing;

(8) Negligently nmake any fal se statenment or knowingly and willfully
nmake any om ssion of material fact in connection wth any reports filed
by a ((H-eenseer)) nortgage broker or in connection wth any
( (examnat+on—of—thetecensees—bustness)) investigation conducted by
t he departnent;

(9) Make any paynent, directly or indirectly, to any appraiser of
a property, for the purposes of influencing the i ndependent judgnent of
the appraiser with respect to the value of the property;

(10) ((FaiH—te—inelude—thewerds—tH-censednprtgagebreker——in—any

I o : he broker . I . " I I I
NEDSETI . . I be i I I hi I ;
2+1-)) Advertise any rate of interest wthout conspicuously
di scl osi ng the annual percentage rate inplied by such rate of interest
or otherwse fail to conmply with any requirenment of the truth-in-
| ending act, 15 U.S.C. Sec. 1601 and Regulation Z, 12 C F. R Sec. 226,
the Real Estate Settlenent Procedures Act, 12 U.S.C._Sec. 2601 and
Regulation X, 24 C F. R _Sec. 3500, or the equal credit opportunity act,
15 U S.C_ Sec. 1691 and Regulation B, Sec. 202.9, 202.11, and 202.12,
as now or hereafter anended, in any advertising of residential nortgage
| oans or any other nortgage brokerage activity;

((+2))) (11) Fail to pay third-party providers no later than
thirty days after the recordi ng of the | oan cl osi ng docunents or ninety
days after conpletion of the third-party service, whichever cones
first, unless otherwise agreed or unless the third-party service
provi der has been notified in witing that a bona fide di spute exists
regardi ng the performance or quality of the third-party service;

((3))) (12) Collect, charge, attenpt to collect or charge or use
or propose any agreenent purporting to collect or charge any fee
prohi bited by RCW 19. 146. 030 or 19. 146. 070;

((4)y)) (13)(a) Except when complying with (b) and (c) of this
subsection, to act as a nortgage broker in any transaction (i) in which
the nortgage broker acts or has acted as a real estate broker or
sal esperson or (ii) in which another person doing business under the
sanme licensed real estate broker acts or has acted as a real estate
br oker or sal esperson;

ESHB 1678. SL p. 6
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(b) Prior to providing nortgage broker services to the borrower,
t he nortgage broker, in addition to other disclosures required by this
chapter and other laws, shall provide to the borrower the follow ng
written disclosure:

THIS IS TO G VE YOU NOTI CE THAT | OR ONE OF MY ASSOCI ATES HAVE/
HAS ACTED AS A REAL ESTATE BROKER OR SALESPERSON REPRESENTI NG
THE BUYER/ SELLER IN THE SALE OF TH S PROPERTY TO YOU. I AM
ALSO A LI CENSED MORTGAGE BROKER, AND WOULD LI KE TO PROVI DE
MORTGAGE BROKERAGE SERVI CES TO YOU | N CONNECTI ON W TH YOUR LOAN
TO PURCHASE THE PROPERTY.

YOU ARE NOT REQU RED TO USE ME AS A MORTGAGCE BROKER | N
CONNECTI ON WTH THI' S TRANSACTI ON. YOU ARE FREE TO COVPARI SON
SHOP W TH OTHER MORTGAGE BROKERS AND LENDERS, AND TO SELECT ANY
MORTGACGE BROKER OR LENDER OF YOUR CHOCSI NG and

(c) A real estate broker or salesperson |licensed under chapter
18.85 RCW who also acts as a nortgage broker shall carry on such
nor t gage br okerage busi ness activities and shall maintain such person’s
nort gage brokerage business records separate and apart from the real
estate brokerage activities conducted pursuant to chapter 18.85 RCW
Such activities shall be deened separate and apart even if they are
conducted at an office location with a comon entrance and nuiling
address, so long as each business is clearly identified by a sign
visible to the public, each business is physically separated within the
office facility, and no deception of the public as to the separate
identities of the brokerage business firnms results. This subsection
((34)y)) (13)(c) shall not require a real estate broker or sal esperson
i censed under chapter 18.85 RCWwho al so acts as a nortgage broker to
mai ntain a physical separation within the office facility for the
conduct of its real estate and nortgage brokerage activities where the
director determnes that maintaining such physical separation would
constitute an undue financial hardshi p upon the nortgage broker and is
unnecessary for the protection of the public; or

(((25))) (14) Fail to comply with any provision of RCW 19. 146. 030
t hrough ((39-2346-090)) 19.146.080 or any rule adopted under those
sections.

Sec. 4. RCW19. 146. 030 and 1994 c 33 s 18 are each amended to read
as foll ows:

p. 7 ESHB 1678. SL
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(1) ((Ypen)) Wthin three business days follow ng recei pt of aloan
application ((and—befere—the—+eeeipt—of)) or any noneys from a
borrower, a nortgage broker shall provide to each borrower a full
witten disclosure containing an item zation and explanation of all
fees and costs that the borrower is required to pay in connection with
obtaining a residential nortgage |oan, and specifying the fee or fees
which inure to the benefit of the nortgage broker and other such
di scl osures as may be required by rule. A good faith estimte of a fee
or cost shall be provided if the exact anobunt of the fee or cost is not
det er m nabl e. This subsection shall not be construed to require
di scl osure of the distribution or breakdown of |oan fees, discount, or
poi nts between the nortgage broker and any | ender or investor.

(2) The witten di sclosure shall contain the follow ng i nformation:

(a) The annual percentage rate, finance charge, anount financed,
total amount of all paynments, nunber of paynents, anount of each
paynment, anount of points or prepaid interest and the conditions and
terms under which any loan terns may change between the tine of
di sclosure and closing of the loan; and if a variable rate, the
ci rcunst ances under which the rate may increase, any limtation on the
increase, the effect of an increase, and an exanple of the paynment
terms resulting froman increase. Disclosure in conpliance with the
requirenents of the Truth-in-Lending Act, 15 U S.C. Sec. 1601 and
Regul ation Z, 12 C F.R Sec. 226, as now or hereafter anended, shall be
deened to conply with the disclosure requirenents of this subsection

(b) The item zed costs of any credit report, appraisal, title
report, title insurance policy, nortgage insurance, escrow fee,
property tax, insurance, structural or pest inspection, and any ot her
third-party provider’s costs associated wth the residential nortgage
| oan. Disclosure through good faith estimtes of settlenent services
and speci al information booklets in conpliance with the requirenents of
the Real Estate Settlenment Procedures Act, 12 U S. C Sec. 2601, and
Regul ation X, 24 C.F.R Sec. 3500, as now or hereafter anmended, shal
be deened to conmply wth the disclosure requirenments of this
subsecti on;

(c) If applicable, the cost, ternms, duration, and conditions of a
| ock-in agreenent and whet her a | ock-in agreenent has been entered, and
whet her the | ock-in agreenent is guaranteed by the nortgage broker or
| ender, and if a | ock-in agreenent has not been entered, disclosure in

ESHB 1678. SL p. 8



a form ((approeved—by)) acceptable to the director that the disclosed
interest rate and terns are subject to change;

(d) Astatenent that if the borrower is unable to obtain a |l oan for
any reason, the nortgage broker nust, within five days of a witten
request by the borrower, give copies of any appraisal, title report, or
credit report paid for by the borrower to the borrower, and transmt
the appraisal, title report, or credit report to any other nortgage
broker or | ender to whomthe borrower directs the docunents to be sent;
(e) ((Fhe—nare—oef—thetender—and—the—nature—oef—the—bustness

commtrent)) Wiether and under what conditions any lock-in fees are

refundable to the borrower; and

(f) A statenment providing that noneys paid by the borrower to the
nort gage broker for third-party provider services are held in a trust
account and any noneys renmai ning after paynent to third-party providers
wi |l be refunded.

(3) If subsequent to the witten disclosure being provided under
this section, a nortgage broker enters into a |l ock-in agreenent with a
borrower or represents to the borrower that the borrower has entered
into a lock-in agreenent, then no less than three business days
thereafter including Saturdays, the nortgage broker shall deliver or
send by first-class nail to the borrower a witten confirnmation of the
terms of the lock-in agreenent, which shall include a copy of the
di scl osure made under subsection (2)(c) of this section.

(4) ((A~vielation—of—the—Truth—in-tending-Act—Regulatien—~24—the

I I I | I Lot . obati
f thi . : f thi I .

5))) A nortgage broker shall not charge any fee that inures to the
benefit of the nortgage broker if it exceeds the fee disclosed on the
witten disclosure pursuant to this section, unless (a) the need to
charge the fee was not reasonably foreseeable at the tinme the witten
di scl osure was provi ded and (b) the nortgage broker has provided to the
borrower, no I ess than three business days prior to the signing of the
| oan cl osi ng docunents, a clear witten explanation of the fee and the
reason for <charging a fee exceeding that which was previously
di scl osed. However, if the borrower’s closing costs, excludi ng prepaid
escrowed costs of ownership as defined by rule, does not exceed the

p. 9 ESHB 1678. SL
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total closing costs in the nost recent good faith estimate, no other
di scl osures shall be required by this subsection.

Sec. 5. RCW19. 146. 050 and 1987 ¢ 391 s 7 are each anended to read
as follows:

All noneys received by a nortgage broker from a borrower for
paynment of third-party provider services shall be deened as held in
trust immediately upon receipt by the nortgage broker. A nortgage
broker shall deposit, prior to the end of the ((rext)) third business

day follow ng receipt of such trust funds, all ((+seReys—+eceivedFrom
boerrowers—For—thi+rd-party—provider—serviees)) such trust funds in a

trust account of a federally insured financial institution |ocated in
this state. Al trust account funds collected under this chapter nust
remain on deposit in a trust account in the state of Washington until
di sbursenent. The trust account shall be desi gnated and mai ntai ned for
t he benefit of borrowers. Moneys maintained in the trust account shal
be exenmpt from execution, attachment, or garnishnent. A nortgage
broker shall not in any way encunber the corpus of the trust account or
commngle any other operating funds wth trust account funds.
Wthdrawals from the trust account shall be only for the paynent of
bona fide services rendered by a third-party provider or for refunds to
borrowers. The director shall nake rules which: (1) Direct nortgage
br okers how to handl e checks and other instrunents that are received by
the broker and that conbine trust funds with other funds; and (2)
permt transfer of trust funds out of the trust account for paynent of
ot her costs only when necessary and only with the prior express witten
perm ssion of the borrower. Any interest earned on the trust account
shall be refunded or credited to the borrowers at closing. Tr ust
accounts that are operated in a manner consistent with this section and
any rules adopted by the director, are considered exenpt fromtaxation
under chapter 82.04 RCW

Sec. 6. RCW19.146. 060 and 1994 ¢ 33 s 20 are each anended to read
as follows:

(1) A nortgage broker shall wuse generally accepted accounting
pri nci pl es.

(2) Except as otherw se provided in subsection (3) of this section,
a nortgage broker shall maintain accurate((+)) and current((—anéd
readi-y—avattable)) books and records which shall be readily avail abl e

ESHB 1678. SL p. 10
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at the nortgage broker’s usual business location until at |east ((foeur
years)) twenty-five nonths have el apsed foll ow ng the effective period
to which the books and records relate.

(3) Where a nortgage broker’s usual business |ocation is outside of
the state of Washington, the nortgage broker shall, as detern ned by
the director by rule, either maintain its books and records at a
location in this state, or reinburse the director for his or her
expenses, including but not |limted to transportation, food, and
| odgi ng expenses, relating to any examnation or investigation
resulting under this chapter

(4) "Books and records” includes but is not limted to:

(a) Copies of all advertisenents placed by or at the request of the
nor t gage broker which nention rates or fees. 1In the case of radio or
tel evision advertisenents, or advertisenents placed on a tel ephonic
information line or other electronic source of information including
but not limted to a conputer data base or electronic bulletin board,
a nortgage broker shall keep copies of the precise script for the
adverti senment. Al'l advertisenent records shall include for each
advertisenent the date or dates of publication and nane of each
periodi cal, broadcast station, or telephone information |ine which
published the advertisenment or, in the case of a flyer or other
material distributed by the nortgage broker, the dates, nethods, and
areas of distribution; and

(b) Copies of all docunents, notes, conputer records if not stored
in printed form correspondence or nenoranda relating to a borrower
fromwhomthe nortgage broker has accepted a deposit or other funds, or
accepted a residential nortgage |oan application or with whom the
nort gage broker has entered into an agreenent to assist in obtaining a
residential nortgage | oan.

Sec. 7. RCW 19.146.080 and 1987 c¢ 391 s 10 are each anended to
read as foll ows:

Except as otherwi se required by the United States Code or the Code
of Federal Regulations, now or as anended, if a borrower is unable to
obtain a loan for any reason and the borrower has paid for an
appraisal, title report, or credit report in full, the nortgage broker
shall give a copy of the appraisal, title report, or credit report to
the borrower and transmt the originals to any ot her nortgage broker or
| ender to whomthe borrower directs that the docunents be transmtted.

p. 11 ESHB 1678. SL
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Regardl ess of whether the borrower has obtained a |oan, the nortgage
broker nmust provide the copies or transmt the docunments within five
days after the borrower has made the request in witing.

Sec. 8. RCW19. 146. 200 and 1994 ¢ 33 s 7 are each anended to read
as follows:

(1) A person may not engage in the business of a nortgage broker,
except as an enpl oyee of a person licensed or exenpt fromlicensing,
w thout first obtaining and maintaining a |license under this chapter.
However, a person who i ndependently contracts with a |licensed nortgage
broker need not be licensed if the licensed nortgage broker and the
i ndependent contractor have on file wwth the director a binding witten
agr eenent under which the |I|icensed nortgage Dbroker assunes
responsibility for the independent contractor’s violations of any
provision of this chapter or rules adopted under this chapter; and if
the licensed nortgage broker’s bond or other security required under
this chapter runs to the benefit of the state and any person who
suffers | oss by reason of the i ndependent contractor’s violation of any
provision of this chapter or rules adopted under this chapter.

(2) A person may not bring a suit or action for the collection of
conpensation as a nortgage broker unless the plaintiff alleges and
proves that he or she was a duly licensed nortgage broker, or exenpt
fromthe license requirenent of this chapter, at the tinme of offering
to performor performng any such an act or service regulated by this
chapter. This subsection does not apply to suits or actions for the
collection or conpensation for services perforned prior to the
effective date of section 5, chapter 468, Laws of 1993.

(3) The license nust be promnently displayed in the nortgage
broker’s place of business.

Sec. 9. RCW19. 146. 205 and 1994 ¢ 33 s 8 are each anended to read
as follows:

(1) Application for a nortgage broker |icense under this chapter
shall be in witing and in the form prescribed by the director.
( (Ynaless—wat-ved—by—the—di+reetoer-)) The application shall contain at
| east the follow ng information:

(a) The nane, address, date of birth, and social security nunber of
the applicant, and any other nanes, dates of birth, or social security

ESHB 1678. SL p. 12
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nunbers previously used by the applicant, unless waived by the
director;

(b) If the applicant is a partnership or association, the nane,
address, date of birth, and social security nunmber of each genera
partner or principal of the association, and any ot her nanes, dates of
birth, or social security nunbers previously used by the nenbers,
unl ess waived by the director;

(c) If the applicant is a corporation, the name, address, date of
birth, and soci al security nunber of each officer, director, registered
agent, and each principal stockholder, and any other nanmes, dates of
birth, or social security nunbers previously used by the officers,
directors, registered agents, and princi pal stockhol ders unl ess wai ved
by the director;

(d) The street address, county, and nunicipality where the
princi pal business office is to be | ocated;

(e) ((Submsston—-of)) The nane, address, date of birth, and soci al
security nunber of the applicant’s designated broker, and any other
nanes, dates of birth, or social security nunbers previously used by
the designated broker and a conplete set of the designated broker’s
fingerprints taken by an authorized | aw enforcenment officer; and

(f) Such other information regarding the applicant’s or desi gnated
br oker’ s background, financial responsibility, experience, character,
and general fitness as the director may require by rule.

(2) The director nmay exchange fingerprint data with the federa
bureau of investigation.

(3) At the time of filing an application for a license under this
chapter, each applicant shall pay to the director the appropriate
application fee in an anount determned by rule of the director in
accordance with RCW 43.24.086 to cover, but not exceed, the cost of
processing and review ng the application. The director shall deposit
the noneys in the banking exam nation fund, unless the consuner
services account is created as a dedi cated, nonappropriated account, in
which case the director shall deposit the nobneys in the consuner
servi ces account.

((3))) (4)(a) Each applicant for a nortgage broker’s |icense shal
file and maintain a surety bond, in an anmount of not greater than sixty
t housand dollars nor less than twenty thousand dollars which the
di rector deens adequate to protect the public interest, executed by the
applicant as obligor and by a surety conpany authorized to do a surety
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business in this state as surety. The bonding requirenment as
established by the director may take the formof a uniformbond anpbunt
for all licensees or the director may establish by rule a schedule
establishing a range of bond amobunts which shall vary according to the
annual average nunber of | oan originators or i ndependent contractors of
a licensee. The bond shall run to the state of Washi ngton as obli gee,
and shall run first to the benefit of the borrower and then to the
benefit of the state and any person or persons who suffer |oss by
reason of the applicant’s or its loan originator’s violation of any
provision of this chapter or rules adopted under this chapter. The
bond shall be conditioned that the obligor as |icensee will faithfully
conformto and abide by this chapter and all rules adopted under this
chapter, and shall reinburse all persons who suffer |oss by reason of
a violation of this chapter or rules adopted under this chapter.
Borrowers shall be given priority over the state and other persons.
The state and other third parties shall be allowed to receive
distribution pursuant to a valid claim against the reminder of the
bond. In the case of clains made by any person or entity who is not a
borrower, no final judgnment may be entered prior to one hundred eighty
days following the date the claim is filed. The bond shall be
continuous and may be canceled by the surety upon the surety giving
witten notice to the director of its intent to cancel the bond. The
cancellation shall be effective thirty days after the notice is
received by the director. Wether or not the bond is renewed,
continued, reinstated, reissued, or otherw se extended, replaced, or
nodi fi ed, including increases or decreases in the penal sum it shal
be consi dered one continuous obligation, and the surety upon the bond
shall not be liable in an aggregate or cunul ati ve anount exceedi ng t he
penal sum set forth on the face of the bond. In no event shall the
penal sum or any portion thereof, at two or nore points in tine be
added together in determining the surety’'s liability. The bond shal
not be liable for any penalties i nposed on the |icensee, including, but
not limted to, any increased damages or attorneys’ fees, or both,
awar ded under RCW 19. 86. 090. The applicant may obtain the bond
directly from the surety or through a group bonding arrangenent
i nvol vi ng a professional organization conprised of nortgage brokers if
t he arrangenment provides at | east as nuch coverage as i s required under
this subsection

ESHB 1678. SL p. 14
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(b) Inlieu of a surety bond, the applicant may, upon approval by
the director, file with the director a certificate of deposit, an
irrevocable letter of credit, or such other instrunment as approved by
the director by rule, drawn in favor of the director for an anount
equal to the required bond.

(c) In lieu of the surety bond or compliance with (b) of this
subsection, an applicant nmay obtain insurance or coverage from an
associ ation conprised of nortgage brokers that is organi zed as a nut ual
corporation for the sole purpose of insuring or self-insuring clains
that may arise froma violation of this chapter. An applicant may only
substitute coverage under this subsection for the requirenents of (a)
or (b) of this subsection if the director, with the consent of the
i nsurance comm ssioner, has authorized such association to organi ze a
mut ual corporation under such terns and conditions as may be i nposed by
the director to ensure that the corporation is operated in a
financially responsi ble manner to pay any clainms within the financial
responsibility limts specified in (a) of this subsection.

Sec. 10. RCW 19.146.210 and 1994 ¢ 33 s 10 are each anended to
read as foll ows:

(1) The director shall issue and deliver a nortgage broker |icense
to an applicant if, after investigation, the director nakes the
foll ow ng findings:

(a) The applicant has paid the required |license fees;

(b) The applicant has conplied with RCW 19. 146. 205;

(c) Neither the applicant ((rer)), any of its principals ((has)).
or the designated broker have had a |icense issued under this chapter
or any simlar state statute suspended or revoked within five years of
the filing of the present application;

(d) Neither the applicant ((rer)), any of its principals ((has)).
or the designated broker have been convicted of a gross m sdeneanor
i nvol vi ng di shonesty or financial m sconduct or a felony within seven
years of the filing of the present application;

(e) ((B+ther—the—-appHecant—or—one—of—i+ts—prinecipals—who—ray—be
destgnated—by—the—appleant)) The designated broker, (i) has at |east

two years of experience in the residential nortgage |oan industry or
has conpl eted the educational requirenents established by rule of the
director and (ii) has passed a witten exam nati on whose content shall
be established by rule of the director; and
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(f) The applicant has denonstrated financial responsibility,
character, and general fitness such as to command t he confi dence of the
community and to warrant a belief that the business wll be operated
honestly, fairly, and efficiently within the purposes of this chapter.

(2) If the director does not find the conditions of subsection (1)
of this section have been net, the director shall not issue the
license. The director shall notify the applicant of the denial and
return to the applicant the bond or approved alternative and any
remai ning portion of the license fee that exceeds the departnent’s
actual cost to investigate the license.

(3) The director shall issue a license under this chapter to any
|icensee issued a |license under chapter 468, Laws of 1993, that has a
valid license and is otherwise in conpliance with the provisions of
this chapter.

(4) A license issued pursuant to this chapter is valid from the
date of issuance with no fixed date of expiration

(5 A licensee may surrender a license by delivering to the
director witten notice of surrender, but the surrender does not affect
the licensee’s civil or crimnal liability arising from acts or
om ssions occurring before such surrender.

(6) To prevent undue delay in the issuance of a license and to
facilitate the business of a nortgage broker, an interimlicense with
a fixed date of expiration nmay be issued when the director determ nes
that the nortgage broker has substantially fulfilled the requirenents
for licensing as defined by rule.

Sec. 11. RCW 19. 146. 215 and 1994 c¢c 33 s 11 are each anmended to
read as foll ows:

( (B-ther—the—apptHeant—or—one—of—i-ts—prinecipals—who—may—be
destghatedbythe—appteant—andeverybranch—+anager)) The desi gnat ed

br oker of every licensee shall conplete an annual continui ng educati on
requi renent, which the director shall define by rule.

Sec. 12. RCW 19.146.220 and 1996 ¢ 103 s 1 are each anended to
read as foll ows:

(1) The director shall enforce all laws and rules relating to the
licensing of nortgage brokers, grant or deny |icenses to nortgage
brokers, and hol d heari ngs.

(2) The director may inpose the foll ow ng sancti ons:

ESHB 1678. SL p. 16
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(a) Deny applications for licenses for: (i) Violations of orders,
i ncl udi ng cease and desi st orders issued under this chapter; or (ii)
any violation of RCW 19. 146. 050 or 19.146.0201 (1) through (9);

(b) Suspend or revoke licenses for:

(1) False statenments or omssion of material information on the
application that, if known, would have all owed the director to deny the
application for the original |icense;

(1i) Failure to pay a fee required by the director or maintain the
requi red bond;

(tit) Failure to comply with any directive or order of the
director; or

(tv) Any violation of RCW 19.146.050, 19.146.060(3), 19.146.0201
(1) through (9) or ((£%3))) (12), 19.146.205((3))) (4), or 19. 146. 265;

(c) Inmpose fines on the licensee, enployee or |oan originator of
the licensee, or other person subject to this chapter for:

(1) Any violations of RCW 19. 146. 0201 (1) through (9) or ((£3)))
(12), 19.146.030 through ((39-2346-090)) 19.146.080, 19.146. 200,
19. 146. 205((3))) (4), or 19.146.265; or

(1i) Failure to conply with any directive or order of the director;

(d) Issue orders directing a licensee, its enployee or |oan
originator, or other person subject to this chapter to:

(1) Cease and desist from conducting business in a manner that is
injurious to the public or violates any provision of this chapter; or

(1i) Pay restitution to an injured borrower; or

(e) Issue orders renoving from office or prohibiting from
participation in the conduct of the affairs of a l|licensed nortgage
broker, or both, any officer, principal, enployee, or |oan originator
of any |icensed nortgage broker or any person subject to licensing
under this chapter for:

(1) Any violation of 19.146.0201 (1) through (9) or ((+3))) (12),
19. 146. 030 t hr ough ((39-146-090)) 19. 146. 080, 19. 146. 200,
19. 146. 205((3))) (4), or 19.146.265; or

(1i) False statements or om ssion of material information on the
application that, if known, woul d have all owed the director to deny the
application for the original |icense;

(ti1) Conviction of a gross m sdeneanor involving dishonesty or
financial m sconduct or a felony after obtaining a |license; or

(tv) Failure to conply with any directive or order of the director.
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(3) Each day’s continuance of a violation or failure to conply with
any directive or order of the director is a separate and distinct
violation or failure.

(4) The director shall establish by rule standards for |icensure of

applicants licensed in other jurisdictions. ((Breryt+H-ecensedrortgage
brol I I . . hvsical_off] i I

Sec. 13. RCW19. 146. 228 and 1994 ¢ 33 s 9 are each anended to read
as follows:

The director shall establish fees by rule in accordance with RCW
43.24.086 sufficient to cover, but not exceed, the costs of
adm nistering this chapter. These fees may i ncl ude:

(1) An annual assessnent paid by each |icensee on or before a date
speci fied by rule;

(2) An ((examnatton)) investigation fee to cover the costs of any
((examnat+on)) investigation of the books and records of a |licensee or
ot her person subject to this chapter; and

(3) An application fee to cover the <costs of processing
applications nade to the director under this chapter.

Mort gage brokers shall not be charged investigation fees for the
processing of conplaints when the investigation determnes that no
violation of this chapter occurred or when the nortgage broker provides
a renedy satisfactory to the conplainant and the director and no order
of the director is issued. Al noneys, fees, and penalties collected

ESHB 1678. SL p. 18
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under the authority of this chapter shall be deposited i nto the banking
exam nation fund, unless the consunmer services account is created as a
dedi cat ed, nonappropri ated account, in which case all noneys, fees, and
penalties collected under this chapter shall be deposited in the
consumer services account.

Sec. 14. RCW 19.146.235 and 1994 ¢ 33 s 17 are each anended to
read as foll ows:

For the purposes of investigating conplaints arising under this
chapter, the director may at any tinme, either personally or by a
desi gnee, exam ne the business, including but not limted to the books,
accounts, records, and files used therein, of every |licensee and of
every person engaged in the business of nortgage brokering, whether
such a person shall act or claimto act under or without the authority
of this chapter. For that purpose the director and designated
representatives shall have access during regul ar busi ness hours to the
offices and places of business, books, accounts, papers, records,
files, safes, and vaults of all such persons. The director or
desi gnat ed person may ((regui+e)) direct or order the attendance of and
exam ne under oath all persons whose testinony may be required about
the | oans or the business or subject matter of any such exam nation or
investigation, and may direct or order such person to produce books,
accounts, records, files, and any other docunents the director or
designated person deens relevant to the inquiry. If a person who
receives such a directive or order does not attend and testify, or does
not produce the requested books, records, files, or other docunents
within the tinme period established in the directive or order, then the
director or designated person may i ssue a subpoena requiring attendance
or conpelling production of books, records, files, or other docunents.
No person subject to exam nation or investigation under this chapter
shall w thhold, abstract, renove, nutilate, destroy, or secrete any
books, records, conputer records, or other information.

Once during the first two years of licensing, the director may
visit, either personally or by designee, the |licensee s place or pl aces
of business to conduct a conpliance exam nation. The director may
exam ne, either personally or by designee, a sanple of the licensee’s
loan files, interview the licensee or other designated enployee or
i ndependent contractor, and undertake such other activities as
necessary to ensure that the licensee is in conpliance with the
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provisions of this chapter. For those |licensees issued |licenses prior
to March 21, 1994, the cost of such an exam nation shall be consi dered
to have been prepaid in their license fee. After this one visit within
the two-year period subsequent to issuance of a |license, the director
or a designee may visit the licensee’s place or places of business only
to ensure that corrective action has been taken or to investigate a
conpl ai nt.

Sec. 15. RCW 19.146.240 and 1994 ¢ 33 s 21 are each anended to
read as foll ows:

(1) The director or any person injured by a violation of this
chapter may bring an action against the surety bond or approved
alternative of the licensed nortgage broker who commtted the viol ation
or who enployed or engaged the |loan originator who commtted the
vi ol ati on.

(2) ((A) (a) The director or any person who is damaged by the
licensee’s or its loan originator’s violation of this chapter, or rules
adopted under this chapter, may bring suit upon the surety bond or
approved alternative in the superior court of any county in which
jurisdiction over the |licensee nay be obtained. Jurisdiction shall be
exclusively in the superior court. Any such action nust be brought not
| ater than one year after the alleged violation of this chapter or
rul es adopted under this chapter. Except as provided in subsection
(2)(b) of this section, in the event valid clains of borrowers agai nst
a bond or deposit exceed the amount of the bond or deposit, each
borrower claimant shall only be entitled to a pro rata anount, based on
the anmount of the claimas it is valid against the bond or deposit,
wi thout regard to the date of filing of any claimor action. 1f, after
all valid borrower clains are paid, valid clains by nonborrower
claimants exceed the remaining ampunt of the bond or deposit, each
nonborrower claimnt shall only be entitled to a pro rata anount, based
on the amount of the claimas it is valid against the bond or deposit,
wi thout regard to the date of the filing or any claimor action. A
judgnent arising froma violation of this chapter or rul e adopt ed under
this chapter shall be entered for actual damages and in no case be | ess
than the amount paid by the borrower to the |icensed nortgage broker
pl us reasonable attorneys’ fees and costs. In no event shall the
surety bond or approved alternative provide paynent for any trebl ed or
puni tive damages.

ESHB 1678. SL p. 20
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(b) Borrowers shall be given priority over the director and other
persons in distributions in actions against the surety bond. The
director and other third parties shall then be entitled to distribution
to the extent of their clainms as found valid against the renai nder of
the bond. In the case of clains nade by any person or entity who is
not a borrower, no final judgnent may be entered prior to one hundred
eighty days following the date the claimis filed. This provision
regarding priority shall not restrict the right of any claimant to file
a claimw thin one year.

(3) The renedies provided under this section are cumulative and
nonexcl usi ve and do not affect any other renedy available at |aw.

Sec. 16. RCW 19. 146. 245 and 1994 ¢ 33 s 22 are each anmended to
read as foll ows:

A licensed nortgage broker is |liable for any conduct violating this
chapter by the designated broker, a | oan originator, or other |icensed
nort gage broker while enployed or engaged by the |icensed nortgage

br oker. ( (+HA—addttion—abranch—off+ece—rmanager—+s—tHablefor—any

-))

Sec. 17. RCW 19.146.250 and 1993 c 468 s 16 are each anended to
read as foll ows:

No license issued under the provisions of this chapter shall
aut hori ze any person other than the person to whomit is issued to do
any act by virtue thereof nor to operate in any other manner than under
his or her own nanme except:

(1) A licensed nortgage broker may operate or advertise under a
name ot her than the one under which the license is issued by obtaining
the witten consent of the director to do so; and

(2) A broker may establish one or nore branch of fices under a nane
or nanmes different fromthat of the main office if the nane or nanes
are approved by the director, so long as each branch office is clearly
identified as a branch or division of the main office. ((Nebroker—ray
estabH-sh—braneh—eofHieces—under—morethanthreenanes-)) Both the nane
of the branch office and of the main office nust clearly appear on the
signidentifying the office, if any, and in any advertisenent or on any
| etterhead of any stationery or any forns, or signs used by the
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nortgage firmon which either the nanme of the main or branch offices
appears.

Sec. 18. RCW 19. 146. 260 and 1994 ¢ 33 s 23 are each anended to
read as foll ows:

((

ei-splayed—)) Every licensed nortgage broker that does not maintain a
physical office within the state nust maintain a registered agent
within the state to receive service of any lawful process in any
judicial or admnistrative noncrimnal suit, action, or proceeding
agai nst the |licensed nortgage broker which ari ses under this chapter or
any rule or order under this chapter, with the sane force and validity
as if served personally on the |licensed nortgage broker. Service upon
the regi stered agent shall not be effective unless the plaintiff, who
may be the director in a suit, action, or proceeding instituted by him
or her, no later than the next busi ness day sends notice of the service
and a copy of the process by registered mail to the defendant or
respondent at the |ast address of the respondent or defendant on file
with the director. In any judicial action, suit, or proceeding arising
under this chapter or any rule or order adopted under this chapter
bet ween the departnent or director and a licensed nortgage broker who
does not maintain a physical office in this state, venue shall be

exclusively in the superior court of the Thurston county.

Sec. 19. RCW 19.146.265 and 1994 ¢ 33 s 24 are each anended to
read as foll ows:

A licensed nortgage broker may apply to the director for authority
to establish one or nore branch offices under the sanme or different
name as the main office upon the paynent of a fee as prescribed by the
director by rule. Provided that the applicant is in good standing with
the departnent, as defined in rule by the director, the director shal
pronptly issue a duplicate license for each of the branch offices
showing the location of the main office and the particular branch
Each duplicate |license shall be promnently displayed in the office for

which it is issued. ((Each—-branch—offiece—shall—berequiredto-havea
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Sec. 20. RCW 19.146.280 and 1994 ¢ 33 s 26 are each anended to
read as foll ows:

(1) There 1is established the nortgage brokerage conmm ssion
consisting of five conmm ssion nmenbers who shall act in an advisory
capacity to the director on nortgage brokerage issues.

(2) The director shall appoint the nenbers of the conmm ssion,
weighing the recomendations from professional or gani zati ons
representing nortgage brokers. At least three of the conm ssion
menbers shall be nortgage brokers ((regqui+red—to—apply—Ffor—a—rortgage
brokers—+i+eense)) licensed under this chapter and at | east one shall be
exenpt fromlicensure under RCW19. 146. 020(1)(f). No conm ssi on nmenber
shal | be appoi nted who has had | ess than five years’ experience in the
busi ness of residential nortgage lending. In addition, the director or
a designee shall serve as an ex officio, nonvoting nenber of the
commi ssion. Voting nenbers of the comm ssion shall serve for two-year
terme with three of the initial comm ssion nenbers serving one-year
terms. The departnent shall provide staff support to the conm ssion

(3) The commi ssion nay establish a code of conduct for its nenbers.
Any conmm ssioner may bring a notion before the comm ssion to renove a
conm ssioner for failing to conduct thenselves in a manner consi stent
with the code of conduct. The notion shall be in the form of a
recommendation to the director to dismss a specific conm ssioner and
shall enunerate causes for doing so. The conmm ssioner in question
shall recuse hinself or herself fromvoting on any such notion. Any
such notion nust be approved unaninously by the remaining four
conm ssioners. Approved notions shall be imediately transmtted to
the director for review and action.

(4) Menbers of the conmm ssion shall be reinbursed for their travel
expenses incurred in carrying out the provisions of this chapter in
accordance with RCW 43.03. 050 and 43.03.060. All costs and expenses

associated with the commssion shall be paid from the banking
exam nation fund, unless the consunmer services account is created as a
dedi cated, nonappropriated account, in which case all costs and

expenses shall be paid fromthe consuner services account.
((4))) (5 The commssion shall advise the director on the
characteristics and needs of the nortgage brokerage profession.
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((5))) (B6) The departnent, in consultation with other applicable
agenci es of state governnent, shall conduct a continuing review of the
nunber and type of consuner conplaints arising from residential
nmortgage lending in the state. The departnment shall report its
findings to the senate conmttee on ((}laber—and—ecomreree)) financial
institutions and house of representatives commttee on financial
institutions and insurance along with recommendati ons for any changes
inthe licensing requirenents of this chapter, ((nretater—thanDecenber
1—1996)) biennially by Decenber 1st of each even-nunbered year.

NEWSECTION. Sec. 21. A newsection is added to chapter 82. 04 RCW
to read as foll ows:

This chapter shall not apply to anmounts received from trust
accounts that are operated in a manner consistent with RCW 19. 146. 050
and any rul es adopted by the director of financial institutions.

NEW SECTI O\ Sec. 22. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEWSECTI ON. Sec. 23. RCW19. 146. 090 and 1987 ¢ 391 s 11 are each
r epeal ed.

Passed the House March 12, 1997.

Passed the Senate April 11, 1997.

Approved by the Governor April 21, 1997.

Filed in OOfice of Secretary of State April 21, 1997.
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